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Arising out of Orckr-~n-Original No .__19/AC/D/2015/UKG_Dated: 21/03/2016 issued

by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

'Ef 3-lcfl(>!cfidi/~cff?J cr,r o1TJ-I' m 'CfciT (Name & Address of the Appellant/Respondent)

M/s Esdee Paints Ltd.
ate rfe zr 3r9 3r 3rials 3rrcra mar k a a s 3near 4 zrnfeff cit.:>

al! aT {l'a;n:r J-TTtlcfirfr cfil' 3:r:frc;r 'llT cra=rt'ra-rur 3-im;o=f 1Jttlcf cfi'{ 'flc!ictT t I.:> .:,

Any person an aggrieved by this OrdE!r-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way: ·

gilaal ar uGTtarur 3rrar : ·.:,
Revision applkation to Government of India:

Q.

(I) (cfi) (@) is%zr 3qr 9rta 31f@)ear 1994 Rt a 3raa flt aarr wt mi # a ii rat#r
3

m-u cfil' :w-m-u ct, ~~r;i:rcrt=rcr, ct, .3-tcrat=r1To'!i'ra-i-ur 3-im;o=f~~. 3n«f mcfiR", fcrm~.~
..:, ; ..:>

fm:Jm,~ ~. ;trcia'!" ti-er il-rcra=r,~ mir, ~~-11 ooo 1 cfil' ~ arafr ~ I

A revision application lies to 11,e Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of .Section-35 il:?id:

(ii) ~m ~ ~fo:r cti J-rrJfil * ~ ~ cfil{@ii-l ti" ~~ m 3-ra=<T cfil-l.@ii-l * m ~
sisra at sisrar m s v ma i,n fa4it isra zmr zisr k a? a fas#r aru
* m~3rs!TJTR ii gt mr fr #an # ahu ze ].:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse ·

(a) sm a st fa#t rz znr rear i Pl41ffia m q'{ m m "1 fc1P1Jfio1 * 3trmaT ~rc;cfi

cfivtf m q'{~ ~~ "211 Mc as ma it st an # az fatz zn ,hr # affa 1
.:,
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(c) In case of goods exported outside India export to Nepal or Bhµtan, without payment of
duty.

atrwr~ct)-\'!"~~*·:rmr-=r * -~ '11T ~ ~ l=fRr ct)-~ i 3fix ~-am \r[-~-~ ~~ * gaif@a gr, srf * aRT i:rrfur m ~ "9"x·<:rr mer if fclm~ (.=f.2) 1998
~ 109 aRT~- ~ <rq NI

(d)

(1)

Credit of any· duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules m.ade there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 19"98.

~~:~ (3llfu;r) All<-1iq('lt, 2001 *~ 9 *~ fclPJFcf15e m~~-8 it err~
it, ~~ * m arr#r )fa f#aflm * 'lfrm ~-am ~ ~ am ct)- err-err
,fzji Ter 6Pd am4a fut unr alRg a# rer arr <. qr grf # siafa err 35-<€ if
feufRa t # grara war# W2T t'r3lR-6 'tffi1Fl ct)-_m~~~ I

The above application shall be· made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soLJght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE\A., 1944, underMajor Head of Account.

0

(2) ~~. * W2T \JfITT~~~~~<TT ffl" cp1, mm~- 200/- tfR:r :rmr,,
at ug ski usf icraav Garg snar z cTT 1000/- 6t #h 4Tar #t urg1

!
The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

hr yea,hr Uni zyc g hara srfl4tr rzf@raw #af3rft
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(4) #tawar yens rf@fr, 1944·#} arr s-fl/s-z sifa
Under Section 35B/ 35EofCEA, 1944 an appeal lies to:-

avffaor qecaiai a if@r ft nm. tr zyen, #la war yea vi hara an4lt irznferut
at fqgh q)featz cit • 3. 3lR. #. g, {fc# at ga

0

(a)

(b)

(2)

the special'~ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, RK. Pciram, New Delhi-1" in all matters relating to classification valuation and .

• i . . . '

'3cfdfclRsla ~ 2 (1) q) itm -~-* 3ratar #t r4ta, 3rftt #a mm vfr gen5, #fr
Una.gyca gi hara rftat4 +rrnrf@raw (f@rec) #t ufa eh#tr q)feat, srslar .sit-2o,
#z zRuzararus, #auntr, 3Ira74Id--380016.

To the west: regional benph of Customs; Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

as4aarr zgem (sr#ta) err4f), 2zoo1 r err o sirfa qua s;-a i fffa fg rgT..-;
rt«#i nrznferaoet, n{ sr@hr 8 fare srfa fg mg srtr «a sfeawar snr Ir<;7;
6l #int, ans 6lair sit amar rr if 59; s car zu ffl°·cpl=f t ast «us +ooo/- #s hp3j5° "er,
'ITT.ft I GarUr zyca #t arr, nu 6l mm am-~ <T<TT '?flFTT -~- .5 ~- m 50 ~-Gen -q/ffr! ~J" '½1)
~ 5000I.:.... #hr 3st etf I ruler UTT yea #taI, an #tT am WITTIT ·rznr uifTs@ #! $al .
cars znr s7a snrar ' & asir 1oooo/- #Ni hu# sf1 #7 #) arra &fer # nm "k} &±%) {5;}
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~xs11!¥t1 fcp ~ c~ xil9" # ~ cj5)- \Jfm I ~ ~ U en # fa#h TR rd6Ra ffl?f. tB" fcp cj5)
-ww cJTT "ITT '116TU Irzn@ran at lflo ft-Q.Rf t I

The appeal to the Appellate Tribu□al sball be filed in, quadruplicate in form EA-3 as
prescribed undE~r Rule 6 of Central Excise(Appeai) Rules, 2001 arid shall· be
accompanied against (onewhich at least should be acc6mpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zaf gr arra{ g sn2vii atrr ilr t at re@ln pa ails # frg ta cJTT 'TTTifrL~
isr fcnllT starRy sgr azr # ta g; sf f far u8t rf xf m cB" ~ ~~~ ~
=rznf@rawT ant ya 3@a ar 3haatal ya am4aa fhur unrar.&
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoip scriptoria work-if excis_ing Rs. 1 lacs fee of Rs.100/-for each .

Ira1cu zyc] srf@rfu 1gzo zren visira #t~-1 # aiaf fefR fag 313ala 3naaa zu
me sm?st zrnfRetf fvfzu qi@rant a smar a r)a #lv uf tR ~.6.50 ¾ cpJ .-llllllclll ~
feasz amt sh alR;1

" 4.....
¢

~ •

(4)

(5)

One copy of application or 0.1.0. ;:ts the case may be, and the .order of the adjournment
authority shi;ill a court fee stamp of Rs.6.50 paise as prescribed under scheduled-f item·
of the court fee Act, 1975 .as amended.

z it if@rj mmai at fir aa Raif at sit ft ezrir ans[fa fhzu "Gf@T t "GIT xt)-trr ~.
ah4hr urai zca vi hara 37fl#tu nrznf@rawi (raff@) fr, 1go2 # fea & I ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tr zca, #bf sun«a zyenvi vats ar4ta nrznfrawr (free), a u zrfh # ima i
~;i:rrar_(Demand)-qc[ ~ (Penalty) cITT io%~~ c!i"0T~t I~.~'ff~ 10~- ·
~ t !(Section 35 F of the.Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~$1, 3ftnrcrr<R"~ 3-RfclTff, ~~~,,~~mal"(Duty Demanded) -
. ~- ·. . . . .

(i) (Section) is 1D ~~~tml";
(ii) frznrarr hcrdz%fsz#r f@r;

() (iii) herd#fee err#iiafr 6 4aa2rf@.

¢ ~ ~~ 'misra3ftfm' iisatqfsr#tgear df, 374tr' aiRra av a#fz qa srfafar·rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissionbr would have to be pre-deposited. U may be noted that the.

· pre..,deposit is a mandatory condition· \for.filing· appeal before CESTAT: (Section 35 c ·c2A)
and 35 F of the: Central Excise Act, ·1944, Sec;tiori 83 & Section 86 of the Finance Act, 1994) ..

. . .

Under Cent~al Excise and 1Service T~x, "Duty demanded" shall include:
(i) .. amount determined under Section 11 D; .
(ii) amount of err,oneous Ce'.nvat Credit taken; . .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

. z cask ii ,zr 3ar as uf ar4hr ii@erawr #~lli ;;m ~n;c!; :mraT ~rv<n m a;0s·rctcuRcl tTT m m-r ~
·ofl!' llrv<ff t' 10% 3rnmaT tR sit srzi 4saa aus Raarfa st aa a;tJs t" 10%~- 'CJ"{ cfn" W~ ~l

.:, ~ . . . . : . l . . ~
. i : : . . .

In view of above,. an a(:ipeal agai9st this order shall lie before the Tribunal on payment of 10%
of the duty demanded 'JYhere dutYi or duty and penalty are m dispute, or penalty, where penalty
alone is in dispute." :

{ ±.
«.
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ORDER INAPPEAL

This is an appeal filed by M/s Esdee Paints Ltd. (herein after referred to as the appellants)
against the OIO No. 19/AC/D/201/UKG dtd. 21.03:2016 (herein after referred to as the
impugned order) passed by the Assistant Commissioner.

2. The brief facts of the case are that the appellants availed credit of Rs. 1,14,227/- of
Service Tax paid for renting of godown warehousing charges. The owner of the godown is also
Director of the company i.e. the appellants and is related to the company. It was found that the
services utilized beyond the stage of manufacturing and clearance of the goods from the factory
cannot be treated as input services. Therefore the same was required to be recovered.

The Assistant Commissioner, vide the impugned order confirmed demand of Rs;
1,14,227/- and imposed penalty of equal amount as per provisions of Section l lA (5) of the
Central Excise Act, 1944 (herein after referred to as the' said Act) read with Rule 14 of the
Cenvat Credit Rules, 2004 (herein after referred to as th./CCR, 2004) and under Rule 15 (2) of
the CCR, 2004 read with Section 11A' of the said Act respectively.

3. Being aggrieved by confirmation of demand of Rs. 1,14,227/- and imposition of penalty
of equal amount, the appellants have filed this appeal on the following grounds:

(a) The appellants are having a depot by taking a godown by paying rent as well as service
tax on the said rend amount and the appellants are clearing the goods to such depots on
stock transfer basis;

(b) That the ownership and the risk of the goods were with the appellants till the sale of the
goods from such godown;

(c) That they place reliance on Circular No. 988/12/2014-CX dtd. 20.10.2014 in which it has
been clarified that the place of removal is the godown/depot;

(d) That the restricted scope of definit9ion to Seetion 4 (3) has been taken by the
adjudicating authority;

(e) That prior to 11.07.2014, the meaning of place of removal was not defined under Cenvat
Credit Rules and therefore the interpretation of the said words can be adopted from
Section 4 (3) as per which the place of removal means among other things, a depot from
where the excisable goods are to be sold after their clearance from the factory. The CBEC
has also clarified the said meaning by amending the similar definition in Rule 2 (qa)
w.e.f. 11.07.2014;

(f) That since itwas a dispute regarding the interpretation of the word used in the rules and
when the appellants have taken the credit on the basis of CBEC Circular dtd. 23.08.2007
wherein it has been clarified that for the purpose of cenvat credit rules, the place of
removal is the place of transfer of property of goods from seller to buyer, it cannot be
said that there was any fraud or collusion or any willful misstatement or suppression of
facts or contravention of any of the provisions of the acts or rules with an intent to evade
payment of duty;

(g) That in view of above, imposing equivalent penalty is not correct.

4. The personal hearing in the case was held on 19.07.2017 in which Shri Vijay B. Joshi,
Advocate appeared on behalf of the appellants. He reiterated the grounds of appeal and
submitted decisions of Menon Pistons Ltd. Vs. Commissioner of Central Excise, Kolhapur 
2015 (40) S.T.R. 283 (Tri.-Mumbai) and OIO No. 32-33/ADC/2016/RMG dtd. 01.12.2016.

/~

0

0

considered as place of removal.
I find that the issue to be decided in the instant case is whether the6.

5. I have carefully perused the documents pertaining to the case and submitted by the
appellant along with the appeal. I have considered the arguments made by the appellants in their
appeal memorandum as well as oral submissions during personal hearing.
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7. I find that the Notification No. 21/2014-C.E. N.T.), dated 11-7-2014 has been
issued for defining the place of removal. As per this notification, In the CCR, 2004, in rule 2,
clause (qa) reads as follows-

'(qa) "place ofremoval" means-
(i) a factory or any other place or premises ofproduction or manufacture of the
excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have
been permitted to be deposited without payment of'duty;
(iii) a depot, premises of a consignment agent or any other place or· premises from
where the excisable goods are to be sold after their clearance from thefactory,

from where such goods are removed;' (emphasis supplied)
I find from the above that the place of removal has been very clearly defined to include,

among other things, a depot only incase when either the goods are cleared without payment of
duty (ii above) or goods are sold from the depot (iii above) but when the goods are sold from the
factory then the gate of factory will be the place of removal. In the instant case, it is very clear
from the submission made by the appellants in their letter dated 08.02.2016 (copy of the letter
given herein below) very clearly states that the godowns have been kept on rent for storage of
their finished goods.for further distribution to their regional dealers or customers whereas as per
the definition, a depot is only considered a place of removal from where the excisable goods are
to be sold. In view of this, I find that the contention made by the appellant is not acceptable.

E,SEREPAART'SAR'TEE-
manufacturers & gxporters of nitrocellulose Lacquers, synthetic
enamels silk sceen Inks and other lnduslrles finishes.
Plot No. 103 to 108 & 15310 158, Ph: 02717-250168
158, Mahagujaral Industrial Fax : 02717-250167
Estate, Sarkhej - Bawala Road,
Moraiya, Dist. Ahmadabad
E-mail : moraiya@esdeepaints.com
CIN : U24222MH1979PLC021670

reading of the provisions of the above· definition credit of service tax during
· £ D 2012 to Nov.-2013 and for the month of Dec.-2013

the period rom ec. '
. R 114227/- is denied and demanded under Sec.

total amounting to S, ,
11A(5) of CEA read with Rule 14 of CCRs, 2004, alongwith interest and

Ity invoking longer period of-limitation. _
pena , • d bmit as under:t bllity under the show cause notice an suWe deny any 1a .

8. I also find that when the goods are cleared under MRP based assessment under Section
4A of the said Act, the definition of place of removal changes as the definition of "place of
removal" in Section 4 (3) (c) of the said Act makes it very clear from the opening words of the
sub-section that the definition is for the purpose of that sub-section only. In the instant case, I
find that the goods are cleared under Section 4A of the said Act, the definition provided in
Section 4 (3) (c) of the said Act will not be applicable.

9. I find support from the case of Kohinoor Biscuit Products vs. Commissioner of C.Ex.,
Noida - 2015 (37) S.T.R. 567 (Tri. - Del.) in which it has been held that when the assessable
value of goods was being determined not under Section 4 but under Section 4A of the said Act,
the definition of "place of removal" as given in Section 4 (3) (c ) of the said Act cannot be
adopted for the purpose of CCR, 2004 and accordingly it is the factory gate which would be the
place of removal.

IO. . I also find support from the ~ase of Ul~atech _cement Ltd. vs. Co~issio~er of_C.Ex., 1
Raipur - 2014 (35) S.T.R. 751 (Tr. - Del.) m whuch the Tribunal, while dealngwathzhes

Members of-federation of association of
small industries of India and Indian paint
& allied industries association.
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clarification given in the CBEC Circular No. 137/3/2006-CX-4 dtd. 02.02.2006 about definition
of place of removal, held as under:

" this clarification was against provisions of law- adoption was only in cases
where rate of duty on finished goods was chargeable at ad valorem rate on value determined
under Section 4 ibidand in other cases 'place ofremoval' wasfactory gate.

Cenvat credit- inputs - 'place ofremoval' in Rule 2 (]) ofCenvat Credit Rules,
2004. With Rule 2() ibid stipulating that "words and expression used in these Rules and not
defined, but defined in the Central Excise Act or the Finance Act shall have meanings
respectively assigned to them in these Acts" -However, Section 4 (3) ofCentral Excise Act, 1944
defining 'place ofremoval' in its opening words stipulation that it was "for the purpose ofthis
section" - held: it was case of legislation by reference and not by incorporation, as Rule 2(t)
ibid referred to "Excise Act" or "Finance Act" without specifying any Excise Act or Finance
Act- it wouldhave been a case oflegislation by incorporation ifRule 2) ibid hadstipulated that
'place ofremoval' had same definition as in Section 4 (3) (c) ibid - Hence, this definition when
adopted in Cenvat Credit Rules, 2004 has to be determined, keeping in view otherprovisions of
Section 4 ibidfrom which it is clear that it was applicable only when rate ofduty chargeable on
excisable goods was with reference to their ad valorem rate determined under Section 4 ibid- In
case of tariff value fixed by Government or goods notifiedfor valuation on MRP basis under
Section 4A ibid, natural meaning of this expression has to be given viz. place ofremoval from
which duty on the goods is liable to· be paid i.e.factory gate or Bonded Warehouse."

11. As regards the appellants' contentions about limitation issue and imposition of penalty, I
find that the adjudicating authority has given detailed findings and I find no reason to interfere.

12. In view of the above position I find no reason to interfere with the impugned order and
reject the appeal.

The appeals filed by the appellant stand disposed off in above terms.

ans?
(3r is)

acftzra 3rrzr#a (3r#le)
31521ZIT.
Date: : .2017

M/s. Esdee Paints Ltd.,
Plot No. 106, 107,
Mahagujarat Industrial Estate,
Sarjgej-Bavla Highway,
Sanand
Ahmedabad-382213
CopyTo:

o
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ATTESTED±:
SUPERINTENDENT (APPEALS),
CENTRAL GST, AHMEDABAD.
BYR.P.A.D.

(1) The Chief Commissioner, COST, Ahmedabad Zone.
(2) The Commissioner, COST, Ahmedabad (South).
(3) The Assistant Commissioner, COST, Div-VII, Ahmedabad (South)
(4) The Assistant Commissioner, Systems, COST, Ahmedabad (South)

(6) Guard File.
(6) P.A. File.


